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Current American Bar Broadcasts 


The first four broadcasts of the American Bar Association series have been 
enthusiastically received by members of the legal profession. Forthcoming 
broadcasts to be presented over the Columbia network from 6 to 6:30 Eastern 
Standard Time, are as follows: 

March 12—Pitfalls Along the Legal Education Road—John Kirkland Clack. 

March 19—Should the Public Distrust a Lawyer?—John H. Wigmore. 

March 26—The Lawyer and Business—Silas H. Strawn. 

April 2—What is the Bar Doing to Improve the Administration of Justice? 
Guy A. Thompson. 

April 9—Reforming the Law Through Legislatton—Henry W. Toll and 
Professor Edson R. Sunderland. 

Reprints of any of these addresses may be ordered from the University of 
Chicago Press, 5750 Ellis Avenue, Chicago, Illinois, at a cost of fifteen cents 
each or $2.00 for the complete set of fifteen. 
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Training for the Bar 


By ROSCOE POUND* 


Dean of the Law School of Harvard University 


Training is a process of systematic development of skill and abilities 
toward some ends or purposes. It must be directed toward some definite 
ends or purposes and, to be effective, must be adapted to them. Hence we 
must ask first, what are the ends or purposes for which we are training 
in preparation for the bar in America? I suggest to you that they are no 
less than six: (1) we are to train for a profession; (2) we are to train 
for the taking of a highly important part in the public administration of 
justice; (3) we are to train for taking a decisive part in administering 
our political institutions; (4) we are to train for taking a competent 
part in the making of laws in our legislative assemblies; (5) we are to 
train for the giving of wise and sound advice as to the conduct of enter- 
prises; and (6) we are to train for advising the people intelligently on 
the legal questions which are constantly presented in passing on matters 
of public interest in a government in which the people seek to rule ac- 
cording to law. 


But, you will say, why insist on training for these ends? Why not 
let men come to the bar freely, as to any ordinary walk of life, train them- 
selves by free competition with their fellows, and by a process of natural 
elimination of the unfit allow the competent to emerge self-trained and the 
incompetent to drift, under the stress of economic necessity, to other 
occupations ? 


If a lawyer had nothing to do but earn a living, there would be no 
need of insisting upon long and special training. But while he is earning 
his living, he is doing so incidentally to public activities and public service 
of the first importance for our political and economic order. Hence we 
must consider the public interest in his training as we need not do in case 
of occupations less closely connected with the working of our institutions. 
To illustrate: As things go today, there is no public interest in the or- 
dinary man being able to shoot straight. But there is a very great public 
interest in soldiers being able to hit what they aim at. Sir Ian Hamilton 
tells a story of a British general who, “distracted to see his young troops 


miss a whole commando of mounted Boers at close range, seized a rifle 


*This address, the second of the series of radio broadcasts being presented by 
the American Bar Association, is reprinted by permission of the National Advisory 
Council on Radio in Education and the University of Chicago Press. 
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from the hands of a soldier and exclaiming, ‘Good God, you can’t hit a 
haystack,’ shot one of the enemy.” Here the soldiers, in shooting, were 
performing a public function and it mattered to some one but themselves 
how they performed it. They did it badly because they were not trained 
to do it well; and the moral of Sir Ian Hamilton’s story is that as a result 
of this experience he gave a large part of his life to training the British 
army in marksmanship. 


It is as necessary that the lawyer be trained for his tasks as the 
soldier for his. Let us look, then, at the several ends to which legal 
training must be directed. 


First, training for the bar is and must be training for a profession. 


What do we mean by a profession? Is it any more today than a name 
for certain callings which have a traditional dignity, and, by derivation, 
for certain other callings which have achieved or claim a like dignity? 
Unhappily, the professional athlete, whose type is the professional baseball 
player, has confused popular ideas on this subject. The distinction be- 
tween the professional and the amateur, of which we hear so much in the 
absorbing interest of sport, has done much to make the word “profession” 
suggest a money-making activity pursued’ as a means of making money. 
In the sense in which the law is a profession, we mean something very 
different. We mean a group of men pursuing a common calling as a 
learned art and as a public service—none the less as a public service 
because incidentally it may be a means of livelihood. The significant ideas 
in a profession are organization, learning, and a spirit of public service. 
The idea of gaining a livelihood is incidental. Indeed, the essential ideas 
are learning and a spirit of public service. An unlearned profession is a 
contradiction in terms. Problems of human relations, problems of disease, 
problems of the upright life are to be dealt with by lawyer, physician, 
and clergyman; and to carry on their tasks lawyer, physician and clergy- 
man must be more than resourceful craftsmen. They must be learned 
men, and learned men are trained men. 


Yet, you may ask, granting that law is a profession, why should it 
be? Why should lawyers be differentiated from those who pursue many 
other walks of life as to which the public is interested in having tasks 
well performed? Such things are matters of degree of public interest. 
It has been said that justice is the highest interest of man on earth. To 
further justice, to insure that the machinery of justice is not perverted, 
those who operate the machinery must not merely know how to operate it. 
They must have a deep sense of things that are done and things that are 
not done. They need the guiding restraint of a professional spirit to 
prevent misuse of the machinery, to prevent waste of public time in 
useless wrangling, to promote proper forensic treatment of witnesses, so 
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that citizens will not be unwilling to come forward to testify, to inspire 
confidence on the part of courts in being able to rely upon their statements 
instead of having to look up everything because unable to assume the face 
of things as presented by counsel. Professional organization and pro- 
fessional spirit have proved the best guarantees of these things at all 
times and everywhere. 


Second, the lawyer is to take a highly important part in the public 
administration of justice. If he advises well on the cases submitted to 
him, unfounded lawsuits will be reduced to a minimum and unfounded 
defenses will be rare. The waste of dockets clogged with bad cases and 
unmaintainable defenses is very great. In any rational plan for economy 
in the cost of government, prevention of waste in the courts must be no 
mean item; and this waste is due in no small degree to ill-trained lawyers 
and lawyers lacking in professional spirit. More than this, it is the 
lawyer’s duty to help the court by presenting his client’s case in a logical, 
orderly, systematized fashion, seeing that nothing is omitted that bears 
on the case, that what bears on the case is put in its proper setting, and 
that what does not bear on the case is not brought in to waste the time and 
distract the attention of the tribunal. Good advocacy by sifting out the 
relevant facts in advance, putting them in logical order, working out their 
possible legal consequences, and narrowing the questions which the court 
must decide, reduces the work which must fall upon judges to a minimum 
of decision upon the vital points in carefully sifted materials. When it 
is remembered that courts in our large cities often have hundreds of 
thousands of cases before them in a year, the importance of this saving of 
the time and energy of the courts will be appreciated. The ill-trained 
lawyer costs in public time and money, in waste of time and money of 
litigants, and in unsatisfactory work in courts, confusing the law and thus 
hampering the economic order, very much more than we can afford in a 
time when all sources of expenditure must be scrutinized and waste must 
be minimized. 

Third, and no less important, the lawyer must take a decisive part in 
administering our political institutions. American political institutions 
are legal institutions. Our constitutions are legal as well as political docu- 
ments. We require legislative and executive as well as judicial action to 
conform to law as discovered and interpreted in courts manned by lawyers 
and upon cases brought and argued by lawyers. It is no accident that in 
the highest executive office in the land the sole rival of the lawyer has been 
the soldier, who, in lands with a less legal polity, has held the chief place. 
It is no accident that the legislative department of our government has 
been dominated by lawyers. Where these departments are bound by legal 
bills of rights to act under the law, they must be guided by lawyers. If 
they do their work well, it will be largely because those lawyers are well 
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trained. It will not do to say that we have done very well in the past 
with apprentice-trained or self-trained or untrained lawyers. The prob- 
lems of our formative era were relatively simple. As we fought our 
earlier wars with untrained soldiers when every householder could ride 
and shoot, when the range of weapons was short, and battles could take 
place under the eye and the direct control of a commander, so we carried 
on our civil operations for a century under a theory that any man was 
equal to any office and in reliance on the natural versatility of the Amer- 
ican citizen. What Bull Run and Shiloh did not teach us, we learned in 
Cuba in 1898, and the Spanish-American war is probably the last we shall 
wage with corps commanders from civil life, political generals, and field 
officers chosen by election. Lawyers are no more made by nature than 
are generals. The demands of an age of high specialization and complex 
problems call for training in the one no less than in the other. 


Fourth, the lawyer, as we have seen, is to take part in the making of 
laws in our legislative assemblies, not only by sitting in them as a law- 
maker, but in arguing before committees, as legislative counsel in drafting 
statutes, or more frequently as legal adviser to trade, business, and pro- 
fessional associations of all kinds which are constantly presenting measures 
for enactment. If this work is to be done competently, it calls for lawyers 
with a firm grasp of the historical background of our institutions and an 
understanding of the existing law, the mischiefs aimed at and the possible 
legally, economically and social-psychologically practicable remedies, for 
which an elementary education and routine cramming for a bar examin- 
ation are no adequate preparation. There has long been general complaint 
of excessive lawmaking. Indeed, the waste involved in our lawmaking 
methods and resulting haphazard legislation and patchwork statute books 
is even greater than that resulting from our archaic legal procedure and 
crude forensic practices. In any effective program of reducing the ex- 
pense of government, we should strike at the root of these causes of waste 
by insuring a well-trained bar. 

Fifth, the lawyer must be able to give sound advice as to the conduct 
of business and enterprises. In the complex economic order of today, 
business administration has become a science. Rule of thumb administra- 
tion advised by rule of thumb lawyers is a source of economic waste quite 
as serious as governmental waste. As things are today, this sort of waste 
is not a mere private concern of those who bungle or fail in the conduct 
of utilities and enterprises. It is likely to affect a host of employees, a 
multitude of investors, and whole neighborhoods which have come to de- 
pend upon the service of some utility or the incidental advantages of a 
great plant. Wise legal guidance of enterprises in the public interest calls 
eminently for a high professional spirit and a background of sound ac- 
quaintance with economics and the social sciences generally. 
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Even more is this background required if the lawyer is to advise the 
people intelligently on the legal questions which arise continually in con- 
nection with everyday governmental activities. We expect legislatures 
and administrative officials to exercise their functions according to law. 
The constitutional limitations on their activities are legal limitations. 
Narrow views as to constitutionality, the setting up of ideals of the rural, 
agricultural, economically self-sufficient neighborhood of the past as a 
super-constitution and measuring thereby the legislation demanded for 
the urban, industrial society of today, resulted in agitation for recall 
of judges and recall of judicial decisions in the fore part of the present 
century, and narrow and illiberal legal ideas, asserted against social leg- 
islation, may easily lead to similar agitation in the near future. The 
public must rely upon lawyers to make clear the legal features of pro- 
posed legislation, the legal implications of laws which are under political 
scrutiny, and the legal import of criticized administrative action. If these 
functions are not well performed, public mistrust of lawyers results and 
leads to public distrust of the law. Except by some occasional miracle, 
wise guidance is not to be had on the basis of an elementary education 
supplemented by knowledge of the mechanics of practising law. 


It will be seen, then, that training for the bar is something which 
concerns the public at large even more than it does the lawyers. Good 
lawyers can go on, as in the past, maintaining high standards of indi- 
vidual conduct, giving competent advice to their clients, and assisting 
the courts by skilful advocacy, even if the lower ranks of the bar are 
crowded with men with little knowledge of the history and spirit of our 
institutions, low standards of forensic conduct, little or no professional 
spirit, and scanty knowledge of law beyond the mechanics of negotiating 
settlements, hindering criminal prosecutions, and beginning or obstructing 
litigation. Such practitioners injure the public far more than they do 
the good lawyers in the front rank of the profession. It is the public 
which ought to be pushing for better things in the training of the rank 
and file of the bar, especially in our large cities, and in moving steadily 
for such better things the American Bar Association has been doing a 
public service. 

If law were only a body of rules, which a prospective lawyer could 
get by heart and be done with the matter, or which could be printed in 
a volume or set of volumes with a foolproof index so that any one who 
owned the book or books could infallibly turn to the right rule on any 
occasion, an examination in the body of rules might be enough to insure 
competency to practise law. But there is much more to the law than rules to 
be committed to memory or found in books by an index. The life of the 
rules is in their application to new and unforeseen sets of fact which arise 
always and everywhere, since the essence of life is change and rules seek 
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to maintain stability in a world of life and change. It was a wise old 
lawyer who refused to examine applicants for admission to the bar upon 
the statutes because, if he did, a fool legislature might come along tomor- 
row and repeal everything that they knew. No bar examination, in and of 
itself, can insure the qualifications which practice of the law is demanding 
in the America of today—or at least is demanding if the public is to be 
served adequately and grievous waste, public and private, is to be 
obviated. I would not for a moment depreciate these examinations. The 
improvement in them which has gone on in the present generation and is 
still going on will be a large factor in the better things that must come 
in American administration of justice. But behind them must be the 
training which alone can give the historical and cultural background and 
the well-grasped high ideals without which the lawyer will fall short of 
his duties to the public. 





Maryland Comes to the Front 


Over five hundred members of the Maryland bar have signed a 
petition addressed to the general assembly of that state urging the adop- 
tion of a law permitting the Court of Appeals to establish educational 
qualifications for admission to the bar but not in any event below the 
present requirements of high school education or its equivalent. By this 
forward-looking step the state shows it is in a position, if its Court of 
Appeals deems advisable, to join the nineteen commonwealths where the 
American Bar requirement of two years of college education or its equiv- 
alent has already been adopted. With the strong and closely knit bar of 
that state firmly behind this law, it is hoped that the legislature will see 
fit to adopt it. No one can question the need for a high degree of com- 
petence among lawyers of today, and if the public is to be protected from 
unskilled practitioners, there is urgent necessity for high preliminary 
requirements. As Dean Pound pointed out in his recent speech over the 
radio, the bar examination alone cannot be expected to separate the fit 
from the unfit. The pertinent parts of the proposed bill which has been 
introduced are as follows: 


“SECTION 1. Be it Enacted by the General Assembly of Maryland, 
that Section 3 of Article X of the Code of Public General Laws of Mary- 
land (Edition of 1924) be and the same is hereby repealed and re-en- 
acted to be known as Section 3 of said Article X and to read as follows: 
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SECTION 3. 


“(a) Any person in this State desiring to begin the study of law 
for the purpose of admission to the Bar, shall first file with the Clerk 
of the Court of Appeals an application as a law student, and there- 
after he or she shall submit to an examination to be held under the 
supervision of the Board of Law Examiners on a list or course of 
studies to be prescribed by Rule of the Court of Appeals, which said 
list or course shall increase or raise, in the discretion of the Court, 
the statutory educational requirements for Bar admission heretofore 
in effect, viz: an academic high, school education in Maryland, or its 
equivalent. 


“The following persons shall not be required to submit to said 
examination before said Board: 


“(1) Any applicant who shall file with his application a certifi- 
cate showing that he or she has been graduated at some university 
or college to be approved by the Board of Law Examiners; 


(2) Any applicant who shall file with his application a certifi- 
cate showing that he has graduated in the academic course at some 
high school to be approved by the Board of Law Examiners and in 
addition thereto a certificate showing that he has successfully passed 
in some university or college to be approved by the Board of Law 
Examiners such subject or subjects beyond those required in an 
academic high school education as may be prescribed in the list or 
course established by the Rule adopted by the Court of Appeals. 


“(NOTE: The above provisions of this Section 3(a) contain the 
material changes made in the present Statute. The following pro- 
visions correct certain errors, supply certain omissions and omit 
certain obsolete matter found therein.) 


“If an applicant shall file with his application a certificate show- 
ing that he has graduated at some high school approved as afore- 
said, but shall be unable to file therewith a certificate showing that 
he has successfully passed in some university or college approved 
as aforesaid such subject or subjects beyond those required in an 
academic high school education as may be prescribed in the list 
or course adopted by the Court of Appeals, then and in that event 
it shall only be necessary for him or her to submit to an examination 
to be held under the supervision of the Board of Law Examiners in 
such additional subject or subjects beyond those required in an 
academic high school education. 


“If the applicant shall pass the examination before said Board of 
Law Examiners as herein provided, or if said Board of Law Exam- 
iners shall approve the certificate of graduation of said applicant from 
some college or university, or shall approve the certificate showing 
high school graduation of said applicant, together with the certificate 
showing that said applicant has successfully passed in some university 
or college the additional subjects over and above an academic high 
school education as may be prescribed by the Court of Appeals, as 
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aforesaid, or if the Board of Law Examiners shall approve the cer- 
tificate of an applicant showing his or her high school graduation 
and said applicant shall in addition thereto pass the examination to 
be given by the Board of Law Examiners in the subject or subjects 
beyond those required in an academic high school education as may be 
prescribed by the Court of Appeals, as aforesaid, then and in either 
of = events he or she shall be entitled to registration as a law 
student. 


“(b) Nunc pro tunc registration may be permitted if the appli- 
cant had the requisite education at the time as of which he or she 
desires to be registered and there has been no laches on his or her 
part, said matters to be determined by the Board of Law Examiners. 
A person submitting to an educational examination shall be considered 
as eligible for registration as a student of law only within the three- 
months period immediately preceding the date of the examination 
which he or she shall successfully pass. 


“(c) An applicant removing from a jurisdiction having stand- 
ards for registration similar to those then in effect in this State may 
have his or her registration transferred. All applications for admission 
to the Bar shall be referred by the Court of Appeals to the State 
Board of Law Examiners who shall examine the applicant touching 
his or her qualifications for the Bar. No one shall be examined who 
shall not have attended and studied law in a law school in the United 
States or served and studied in the office of a member of the Bar of 
this State for at least three years, and no one shall be examined who 
shall not have qualified and been registered as aforesaid, as a law 
student before beginning said period of study; but a student who 
shall have pursued the study of law in a law school outside of the State 
of Maryland for the requisite period may take the Bar Examination 
without registration, provided the applicant shall satisfy the Board 
of Law Examiners in any of the ways heretofore prescribed in 
subsection (a) of this Section that before beginning the study of the 
law he or she possessed the educational requirements for Bar admis- 
sion in accordance with the requirements of the Rule of the Court 
of Appeals dealing with said subject as herein provided. 


“(d) The State Board of Law Examiners shall report their pro- 
ceedings in the examination of applicants to the Court of Appeals, 
with any recommendations said Board may desire to make. If the 
Court of Appeals shall then find the applicant to be qualified to dis- 
charge the duties of an attorney and to be of good moral character and 
worthy to be admitted, they shall pass an order admitting him or her 
to practice in all the courts of the State. 


“(e) The Court of Appeals shall establish from time to time the 
standards and qualifications for registration of law students and for 
admission to the Bar, and shall prescribe rules for a uniform system 
of examinations, both for registration and admission to the Bar, and 
generally all rules as may in the opinion of the Court, be necessary 
or convenient to regulate registrations, admissions to the Bar, the 
procedure and duties of the State Board of Law Examiners, the 
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amount of fees to be paid by an applicant for registration or pre- 
liminary educational examination, and for an examination for ad- 
mission to the Bar, provided that until said fees are changed by the 
Court of Appeals, every applicant upon presenting himself or herself 
for examination for admission to the Bar shall pay to the Treasurer 
of the Board of Law Examiners the sum of Five Dollars ($5.00) as 
a registration fee including the examination for registration, and the 
sum of Twenty-five Dollars ($25.00) as a fee for the examination to 
be admitted to the Bar. On the payment of one examination fee, the 
applicant shall be entitled to three examinations, but no more. 


“(f) The expenses of the State Board of Law Examiners includ- 
ing such compensation to the members thereof as the Court of Ap- 
peals may determine, shall be paid out of the fees received by the 
Board. Compensation to the members of said Board shall be paid 
annually. The State Board of Law Examiners shall render an annual 
account of its receipts and disbursements to the Court of Appeals. 


“(g) Any fraudulent act or representation by any applicant in 
connection with his or her application for registration or examina- 
tion shall be sufficient cause for refusing registration, future exam- 
inations or admission to the Bar. 


“(h) No person who is not an actual bona fide resident of this 
State at the time he or she shall file application for permission to take 
the examination for admission to the Bar shall be permitted to take 
such examination. 


“(i) The provisions of this Section as to registration and gen- 
eral preliminary education shall not apply to those students who shall 
have matriculated at the law department of the University of Mary- 
land or the law department of the University of Baltimore prior to 
July 1, 1933, and who shall have, prior to that date, duly qualified 
and registered as law students. 


“SECTION 2. And be it Further Enacted, that Section 3A of Article 
X of the Code of Public General Laws of Maryland (Edition of 1924) 
be and the same is hereby repealed. 


“SECTION 3. And be it Further Enacted, that this Act shall take 
effect on July 1, 1933.” 





At the request of The State Bar of California, Professor H. C. 
Horack of Duke University and Mr. Will Shafroth, Adviser to the Section 
of Legal Education and Admissions to the Bar, are engaged in a survey 
of the twenty-one law schools in that state and of its bar examination 
system. Mr. Philip J. Wickser, Secretary of the New York State Board 
of Law Examiners, will join them subsequently to assist in their inves- 
tigation of the California bar examinations. 
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Bar Examiner Portraits 


Maximilian Theodore Rosenberg 
Chairman, New Jersey State Board of Bar Examiners 


Mr. M. T. Rosenberg is another example of 
the fact that almost invariably men who have 
already rendered valuable service in bar organ- 
izations are chosen for the board of bar examin- 
ers. We find him president of the Hudson County 
Bar Association in New Jersey in 1916 and sub- 
sequently president of the New Jersey State Bar 
Association. 

Mr. Rosenberg started to acquire honors and 
distinctions very early in life. He graduated from 
New York University cwm laude at the age of 
seventeen years, having already garnered a Phi 
Beta Kappa key. His law study was done at 
Columbia and he was admitted to practice in 
New Jersey as attorney in 1881. After the regular three years of practice 
required by that state, he was admitted as a counsellor in 1884. Eight 
years later he was appointed a Master in Chancery, then a Special Master, 
and finally in 1912 an Advisory Master. At the time of the World War, 
his part was as a member of the Permanent Legal Advisory Board for 
Jersey City in connection with the draft. 


He is a member of the Statutes Revision Commission, which has for 
some years been engaged in the revision of the public statutes of New 
Jersey. His services on the Board of Bar Examiners commenced in 1917. 
He is now serving his third year as chairman. The Board of New Jersey 
is also charged with disciplinary duties and sits as judges of the first 
instance in disbarment cases. 


Mr. Rosenberg’s activities and clubs include membership in local, 
state and national bar associations, in the American Law Institute, the 
New Jersey Historical Society, the National Republican Club of New York 
and the University Club of Hudson County of which he was once president. 
He was one of the organizers and is now a director of the Tuberculosis 
Preventorium for Children at Farmingdale, New Jersey. With all of 
these avocations, however, he keeps up an active practice at 1 Exchange 
Place, Jersey City, as head of the firm of Rosenberg, Ross & King. His 
cordial manner and his enthusiasm make him popular in the city of his 
birth and have rendered him a very valuable adherent of The National 
Conference of Bar Examiners, in which he takes an active interest. 
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Suggestions for the Preparation of Questions 
for a Bar Examination 


BY PROFESSOR RICHARD R. POWELL* 
Of Columbia University School of Law 


The bar examination, of necessity, is restricted to a test of the in- 
tellectual ability of the applicant. Some guidance as to the content and 
form of the examination can be: derived, therefore, from making definite 
and explicit the sort of intellectual ability which is to be required for 
admission to the legal profession. It has seemed to the writer that the 
needed intellectual ability can be split into at least four constituent ele- 
ments. The applicant must be able efficiently to distinguish the signifi- 
cant from the unimportant; he must display facility in comparing sig- 
nificant data and thereby ascertaining relative importances; he must 
possess the body of law information enabling him to perform the tasks 
just stated and to have probably correct “hunches” as to points of law 
concerning which he has read no cases; and, lastly, he must be able to 
present persuasively a conclusion to which he has arrived by the fore- 
going processes. The bar examination should, therefore, seek to test the 
existence of these needed equipments. 


Such a test is most efficiently made by an examination which com- 
bines essay questions and a reasonably large number of the so-called true- 
false type of question. The essay questions needed in such an examination 
are complex in type requiring a careful process of orderly thought for 
the untangling and presentation of the underlying legal problems. The 
examiners should be interested quite as much in this process of analysis 
as in the ultimate handling of the residual question of legal doctrine or 
procedure. The writer’s experience in law teaching and examining has 
been confined largely to the field of Property and more particularly to the 
topics in Trusts and Estates. Consequently, the illustrations offered must 
of necessity be taken from these fields. On the examination given in 
January, 1933, to the class in Trusts and Estates, the following question 
was included: 


David Hume owned land worth $100,000 and bonds and 
stocks worth $300,000. He had two sons, Robert and Stephen, 
and a wife, Elvina. David caused his lawyer to prepare a will by 
which the whole estate was transferred to the Commonwealth 
Trust Co. in trust, to manage and to pay the net income to the 
wife, Elvina, for life and at her death to divide the estate into 


*Reporter for the American Law Institute on the subject of Property. 
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halves. One of these halves was to be retained by the Trust Com- 
pany in trust for the lifetime of Robert, with remainder to the 
children of Robert, with the further provision, however, that if 
Robert should die without issue, then this half should go over to 
Harvey Rodgers (a friend) absolutely. The second half was in- 
tended by David to be limited in identical language for the other 
son, Stephen. On Robert’s solicitation and because of faise 
statements by Robert to David concerning Stephen, David 
changed the second half of his disposition and gave this half 
(after the death of Elvina) to trustees to manage and to pay the 
income derived therefrom annually to The Liberty League, a cor- 
poration chartered for the purpose of securing the repeal of the 
18th Amendment. The will was executed in proper form in 1927. 
Robert had children, Mary born in 1925, James born in 1928, 
Douglas born on January 1, 1932. David died December 1, 1931. 
Elvina died January 15, 1932. Stephen is a bachelor. Stephen 
asks your written opinion as to the persons now entitled to in- 
terests in the estate of David Hume and the extent of each such 
interest and specifically requests you to inform him what, if any- 
thing, he, Stephen, can get and what his procedure should be, and 
how, if at all, the situation will be changed upon the repeal of the 
18th Amendment. 


An orderly treatment of this question might well be made by post- 
poning, for the time, the discussion of the effects of Robert’s false state- 
ments to his father and construing separately, the limitations given as to 
the two halves after the death of the widow, Elvina. Concerning the half 
limited for Robert’s benefit there are two important problems. To what 
extent has Harvey Rodgers been eliminated completely by the fact that 
Robert has survived both the testator and the widow, Elvina? This 
requires the student to show what he knows as to gifts on definite 
and indefinite failure of issue and the force of the substitutionary con- 
struction policy. Secondly, the student must discuss the persons entitled 
under the gift to the “children of Robert.” This includes the ability of 
this group to gain and lose members after testator’s death during the 
lives of Elvina and Robert. Thus his knowledge of “class gifts” is called 
for. As to the second half, the student may end the discussion by pointing 
out the difference between a gift in trust to accomplish a designated pur- 
pose, and a gift to a corporation chartered to accomplish that same purpose. 
On the other hand he may discuss the validity of a donation designed to 
secure a change in law and the existence and applicability of the doctrine 
of cy-pres. Having settled the interests created if Robert had been guilty 
of no improper conduct, he must now deal with the consequences of such 
conduct. This requires a knowledge of the so-called constructive trust 
and on the facts of this case, raises some rather pretty problems as to, 
first, the persons against whom such relief can be sought, and, secondly, 
on behalf of whom Stephen could assert a claim. 
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A very few questions of this type will suffice to reveal the applicant’s 
intellectual ability and his power to make a lawyer-like presentation of 
his conclusions. The answering of a question of this complexity takes 
time. Students at Columbia were given one hour for this question. This 
makes it necessary to use some other device for the testing of the breadth 
of information possessed by the neophyte. The true-false type of question 
does this and in addition gives a multiplied testing of the thinking accuracy 
of the person examined. This type of question has been employed in some 
law examinations at Columbia University School of Law for the past ten 
years. This experience indicates that the number of such questions given 
should in no case be less than one hundred and that more reliable results 
can be expected when one hundred and fifty questions are given. Only 
by an examination containing this number of questions can the element 
of chance in the answering be reduced to a negligible factor. It is wise 
to have approximately an equal number of true and of false statements. 
Obviously there must be no fixed sequence of true and false statements. 
The time allotted need not exceed one hour per one hundred questions. 
The framing of fair statements to be marked with a plus mark if true 
and with a zero if false, is not easy. Ambiguities, double negatives, im- 
plications and all of the other obstacles presented by language to the 
expression of exact meanings, are encountered. It is possible that some 
of these defects can be discovered in the sample questions given below, 
but these illustrations show the manner in which both information and 
accuracy of thinking can be simultaneously tested in this way. All of 
these illustrations are taken from the field of property law, but in a bar 
examination ranging over a dozen topics in one hundred and fifty ques- ° 
tions the opportunities for searching and useful questions are limitless. 


True-False Type of Questions 


1. The validity of a gift causa mortis requires the presence 
in the donor at the time of the gift, of an “apprehension of 
death.” (true) 


2. An inter vivos transaction is not prevented from effect- 
ively creating interests to begin in possession on the death of the 
the grantor by proof that such transaction was intentionally 
employed in lieu of a will. (true) 





In those American jurisdictions which have a statute in terms re- 
quiring a writing for the inter vivos creation of an express trust (to be 
read in connection with Questions 3-7 inclusive) 


8. The required writing must be a unit and cannot consist 
of two or more writings made at separated times. (not true) 
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4. The required writing normally is sufficient if it clearly 
identifies the suoje « matter and clearly shows the intended ex- 
istence of a trust relationship between named persons. (true) 


5. The required writing must so describe the affected prop- 
erty that, without evidence extrinsic to such document, such 
property can be identified. (not true) 


6. The required writing can be effectively made at a date 
later than the conveyance of legal title which the writing pur- 
ports to show to have been intended to be held in trust. (true) 


7. The required writing cannot be effectively made by one 
who has received a conveyance absolute in form, as to the prop- 
erty covered by such conveyance, after such person has committed 
an act of bankruptcy. (not true) 





8. If a decedent at the time of the execution of his will did 
not have capacity to enter into a business contract, he lacked 
testamentary capacity. (not true) 


9. Under the New York statutory classification of powers, 
a power of appointment can be simultaneously “special” and 
“beneficial.” (true) 


10. Under the New York statutory classification of powers, 
some powers of appointment are classified as “‘general’”’ which 
would be classified as “special’’ under the terminology generally 
in use in the United States. (not true) 





A by will conveys Blackacre “one-half to B in fee, and one-half to 
the children of C.” D, a child of C, died before the will was executed, 
leaving his father and mother as his sole heirs. E and F were the only 
children of C living when the will was executed. F died in the lifetime 
of A, survived by his widow G, to whom F devised all his property. H 
was born to C in the lifetime of A but after the death of F. C, E, G and 
H survived A. In the absence of statute (to be read with Questions 11, 


12 and 13) 
11. D’s heirs are entitled to no interest in Blackacre. (true) 
12. G is entitled to no interest in Blackacre. (true) 
13. H is entitled to a one-fourth interest in Blackacre. 


(true) 





14. A person can not be both a trustee and a beneficiary 
under the same trust. (not true) 


15. A gift in trust to establish and support an educational 
institution does not create a charitable trust, if it is contemplated 
that any fees may be charged for the privilege of attending the 
institution. (not true) 
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A Study of Ohio Bar Examinations 


By MALCOLM K. BENADUM* 
Research Assistant, The Institute of Law, Johns Hopkins University 


In a former article pertaining to this study, which has been conducted 
under the supervision of The Institute of Law of The Johns Hopkins 
University for the Judicial Council of Ohio, it was stated that the per- 
centage of applicants who pass the bar examinations varies greatly from 
year to year (The Bar Examiner, February, 1933). Table 5 of that 
article shows that, during a period of six years, the percentage passed 
varied from 88“ in December, 1926, to 41‘% in June, 1931. The present 
portion of the study represents an attempt, by an analysis of the grading 
of the examinations, to determine some of the reasons for that variation. 
It seems very unlikely that the quality of education of a group of ap- 
plicants can vary so much from one year to another as that it would 
enable 73° to pass in July, 1930, but only 41% the next year. 


Some of the grading to which attention will be directed is exemplified 
by the writer’s own experiences in an Ohio examination taken a very few 
years ago. His grades in some subjects were much better than were 
expected while in others they were much lower. A perfect grade received 
in one subject appeared to be warranted neither by his knowledge of the 
subject nor by his answers to the questions. It was a subject in which 
a very poor grade had been received in law school. One question on the 
subject called for the definition of a term of which he had never heard 
before. When the matter was looked up immediately after that day’s 
session, it was ascertained that the definition as written in answer to the 
question was very poor, if not entirely wrong. Such questions are used 
very sparingly in the Ohio examinations. This one is referred to merely 
as an illustration of what may happen in grading a question where there 
could not be much doubt as to the proper answer. 


The Ohio examination covers eighteen different subjects. Sometimes 
the curriculum of the law school attended does not include all the subjects 
required ; sometimes the student’s failure to take a subject results from a 
conflict in the hours at which required subjects are scheduled. Occasionally 
a student will not elect a bar subject in a law school simply because he is 
more interested in some subject which is not required. In one required 
subject, which the writer did not study in law school and upon which he 
spent only one day in preparation, his grade was sixty per cent, a better 


*This is the second and final article by Mr. Benadum on the results of the 
survey of bar examination procedure in Ohio. 
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grade than was received in two other subjects concerning which he is 
confident that he knew much more because they had been studied in law 
school for three months and reviewed for the bar examination. 

Frequently the applicant hears, before he begins the examination, 
that some examiners are “tough” and that others are “easy.” The exam- 
ination is given by subjects with the name of the examiner at the head of 
each list of questions prepared by him. The applicant is under a great 
nervous strain during the examination and the psychological effect of the 
name of an examiner with a bad reputation but increases this strain. If 
this practice were discontinued, it would decrease the nerve strain upon 
applicants and also stop the practice of inquiring of the examiner, who is 
known to have prepared the question, as to its meaning. 


The Bar Examining Committee is made up of ten members of the bar, 
each of whom serves for a period of five years. Each year, as the two 
oldest in point of service retire, two new members are appointed. This 
study has convinced the writer that the type of questions prepared by 
and the grading of the answers thereto by the two new examiners as com- 
pared with the two whose places they take have much to do with the 
number of applicants who will pass in that year. In a group of ten it 
is not likely that all will apply the same standard in grading. Some will 
grade higher and others lower, but one group should about counteract the 
other so as to reach a medium which is proper and fairly constant. If the 
two retiring members were low graders and the two new members high 
graders, or vice versa, the percentage passed from year to year will vary 
greatly. A few points one way or the other will greatly change the num- 
ber passed because the study shows that a large number of the applicants 
upon every examination are only a fraction of a per cent over or under 
the mark required for passing. 

Each of nine members of the committee is assigned two subjects in 
which they draw up the questions and grade the answers. One of the 
oldest examiners is chairman for the year and gives no questions. The 
examination consists of one hundred questions, divided between eighteen 
different subjects. Eight of the examiners give eleven questions, six in 
one subject and five in the other. The other examiner must therefore 
draw up twelve questions with six in each subject. The subjects are ro- 
tated among the examiners so that during the period of office each one 
covers all the eighteen subjects and but rarely examines more than once 
in a particular subject. Table 1 shows that during a period of eight 
examinations, examiners number 5 and 8 each repeated in two subjects 
and examiner number 6 repeated in one. 

This portion of the study covers a period of eight examinations given 
in the four years from January, 1928, to June, 1931. A total of 3,941 
applicants were examined, 2,772 of whom were first-timers and 1,169 were 
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repeaters. An analysis was made of all the grades given in each subject 
for the eight examinations. Table 1 shows some of the results of that 
analysis in terms of percentage passed. The total columns show the per- 
centage passed by examiner and by subject for the whole period. The 
seventeen different examiners serving on the committee during the period 
are designated by numbers. Examiners 1 and 2, 3 and 4, 5 and 6, 7 and 8, 
10 and 11, 12 and 13, 14 and 15, and 16 and 17, in the groups of twos, 
examined the same applicants. The lowest and highest numbered exam- 
iners did not examine during the period in enough subjects to give a fair 
indication of their standard of grading. Examiners numbered from 5 
to 13 each examined in ten or more subjects, enough to give a fairly 
good picture of their methods of grading. Each subject was examined in 
eight different times and in most cases by eight different examiners. The 
average for a subject as shown by the total column gives a fair idea of 
the relative difficulty of the subject on the examination. 


The rules of the examination do not require the applicant to receive 
a certain mark in any subject in order to pass. He may receive nothing 
in as many as five subjects and yet pass if the grades in the other fifteen 
are perfect. That has probably never happened but many applicants do 
receive very poor grades in some subjects and pass because the grades 
in the others are high enough to bring the total grade up to the passing 
mark required. 

Each of the one hundred questions counts ten points. In order to 
pass the total grade must equal 75.0. For the purposes of this study, a 
grade of 75% of perfect was taken as the passing mark in the subjects. 
A perfect grade, for instance, in a subject of six questions is 60 and 45 
a passing grade. In subjects of five questions 37.5 is 75% of a perfect 
grade but since grades are given in whole numbers 37 was selected as the 
passing mark with a slight error in the calculations in favor of passing. 

The examination is given by subjects, four at each session. Because 
of this, the applicant, before he reads a question, knows what general 
points are going to be involved and some of the necessity for analysis 
which otherwise would exist does not exist. There is often ground for 
the criticism that questions do not really involve points of law in the 
subject under which they appear. Another ground for criticism is that 
there are too many questions in a subject which involve the same points 
so that that subject is not properly covered. It is suggested that the 
questions should be given without a label, as is done in some other states, 
in order not to mislead the applicant and at the same time to require him 
to exercise a greater power of analysis. 

Tables 1 and 2 show that the percentage passed in the subjects varies 
from 76% in Ethics to 44% in Pleading and Corporations. Table 2 in- 
dicates that the relative difficulty of subjects on the bar examination is 
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out of line with the opinion which prevails as to their difficulty in law 
schools. Real Property, including Mortgages and Future Interests, can- 
not be compared with Legal Ethics in difficulty and is certainly not as 
much easier than Pleading or Corporations as the table would indicate. 
It may be that some of the reason for this discrepancy is that the prac- 
ticing attorney examiner gives questions on points which he encounters 
during his daily practice. For instance, the everyday question involved 
in Pleading or Corporations may be more difficult while that in Real 
Property is easier than the student encounters in law school. 


The fact that such a large number of applicants pass Legal Ethics is 
a good reason why that subject should not be included in an examination 
upon strictly legal subjects. A good examination does not mean that the 
applicant’s conduct will be ethical for, as has been said, “the basest knave 
can give the most righteous answer,” and those who do not pass in the 
subject are not on that account denied admission to the bar. It has been 
argued that inclusion of that subject in the examination makes the ap- 
plicant “ethics conscious” and requires him to learn the Canons of Ethics. 
It does, of course, have that effect but would it not be better to examine 
upon it separately as is done with reference to the applicant’s character? 
It often happens that the subject of Legal Ethics receives six questions 
upon an examination while Constitutional Law or Contracts are covered 
in only five. In the law schools, the subject of Legal Ethics is not often 
given more than one semester-hour of instruction, while Constitutional 
Law and Contracts never receive less than four and six hours respectively. 
The same criticism may be made of the examinations upon Agency, Bail- 
ments and some of the other comparatively short subjects. Bailments is 
actually a part of the course in Personal Property and is generally covered 
in the law schools in a couple of weeks. It is suggested that, where exami- 
nations by subjects is the vogue, the number of questions in a particular 
subject should bear some relation to the size and complexity of that sub- 
ject. 

Table 1 shows that, among the nine examiners giving ten or more 
subjects, the percentage passed by them varied from 34% to 76‘c. It 
is undoubtedly true that at least in the minds of the applicants, an ex- 
aminer who passes only 34% of those examined is “tough.” Two different 
standards show that the general average, in terms of percentage passed, 
is about 58‘7. The average for applicants passed in the examination as 
a whole and by subject is 58°0. Very few examiners are shown to be near 
that mark. About half are above and the other half below. Since each 
examiner apparently grades by his own standards, it can be seen that 
the type of examiners who make up the committee at any examination 
determines the number of applicants who will be successful. It is not 
right that a properly prepared student should be denied admission to the 
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bar for six months or a year because one or two examiners grade excep- 
tionally low, nor is it right that an improperly prepared student should 
be admitted because at another time one or two examiners grade excep- 
tionally high. Some better standard of grading should be worked out to 
supplant a system in which high grades counteract low ones. The proper 
medium may be reached if a period of years is considered but such a 
system works indefensible inequalities from one examination to the other. 


It was previously stated that the purpose of this phase of the study 
was an attempt to determine the reason for the great variation in the 
number of applicants passed from year to year. Some have offered the 
explanation that the variations were intentional on the part of the ex- 
aminers. For example, if they decided that they had passed too many 
the year before, they cut down the number passed for a few times. Pro- 
ponents of this explanation overlook the fact that the membership of the 
committee changes every year. It is believed that therein lies the main 
cause of the variation. 

It has been shown in Table 1 that there is a great variation in the 
grading of the different examiners. An analysis of these figures reveals, 
for instance, the probable cause for 73‘¢ passing in the July examination 
of 1930 and only 41‘7 the following year. Examiners four and five were 
both appointed at the same time and their passing average is shown to 
be 79‘o and 56‘c respectively, with a combined average of 64‘7. Since 
the general average has been shown to be about 58%, these two examiners 
are a little above average. Six and seven, appointed at the same time, 
have a combined average of 71‘¢ or 13‘¢ per cent above the general. 
Eight and nine have an average of only 42‘ ; ten and eleven, an average 
of 57 % ; twelve and thirteen, an average of 43% ; fourteen and fifteen, an 
average of 78‘~ ; and sixteen and seventeen, an average of 58‘7. 

Let us see how these figures work out in support of the theory that 
the difference between the retiring and the newly appointed examiners 
is the factor which determines how many shall pass in any given examin- 
ation. The July examination of 1930 was the first for examiners fourteen 
and fifteen. Their combined passing average is shown to be 78%. Ex- 
aminers five and six with an average of 64° between them were retired 
by the appointment of examiners fourteen and fifteen. Such a large 
increase as 14% in the passing average of four different subjects would 
undoubtedly have a decided effect in increasing the number of applicants 
to be passed in the examination. Similarly, the drop in June, 1931, may 
be explained. The two examiners just retired had a combined average of 
71‘> as compared with 58 in the two new ones. At the same time the 
committee was composed of four members whose averages were between 
30% and 40‘., the greatest number of low grading examiners together 
in any one examination of the period. 
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The term “percentage passed” has been the only index as to the sys- 
tem of grading mentioned so far. Another system shows all the grades 
given by different examiners by groups of five. (See Charts 1-A and 1-B.) 
Figures are available which show the number of each grade given in each 
subject for the period of four years. These charts show many interesting 
things; some examiners grade almost always by tens, others by fives, and 
those who are evidently more thorough grade in all numbers. The term 
“percentage passed” is not entirely accurate in showing the system of 
grading. Of two examiners who pass practically the same number, one 
may give many very high grades while the other gives most grades very 
near the passing mark. Charts I-A and 1-B show how the grades were 
distributed by examiners ten and eleven in all the different subjects given 
by them during the period. 


From the foregoing discussion it can easily be understood why there 
has been criticism of the methods of grading of the Ohio bar examinations. 


TABLE 1 


PERCENTAGE OF APPLICANTS PASSED—BY EXAMINER AND BY SUBJECTS 
EIGHT EXAMINATIONS—JANUARY, 1928, TO JUNE, 1931 
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TABLE 2. 


PERCENTAGE OF APPLICANTS PASSED BY SUBJECT DURING THE PERIOD 
OF EIGHT EXAMINATIONS 
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CHART 1-A 


COMPARISON OF GRADING BY EXAMINERS 10 AND 11, BY PERCENTAGE OF 
GRADES GIVEN IN THE INDICATED GRADE GROUPS, 
SIX QUESTION SUBJECTS. 
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CHART 1-B 


COMPARISON OF GRADING BY EXAMINERS 10 AND 11, BY PERCENTAGE OF 
GRADES GIVEN IN THE INDICATED GRADE GROUPS, 
FIVE QUESTION SUBJECTS 
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Bar Examination Questions 


In the January number of The Bar Examiner ten questions and 
answers on the subject of Agency were printed. Herewith we publish 
some questions on the subject of Contracts. While these have been care- 
fully prepared and the answers checked and they have then been passed 
on by two teachers of the law of contracts, the answers given are not 
guaranteed to represent the law in any particular jurisdiction. It is 
hoped, however, they may prove useful and suggestive. 


QUESTIONS ON CONTRACTS 


An average of 25 minutes per question 
should be allowed for these questions. 


1. Question: A sold and delivered certain goods to B. Instead of paying the 
purchase price to A, B promised A, at A’s request that he, B, would pay the amount 
of the purchase price, $2,000, to C one month from date, at which time a debt of 
$2,000 which A owed C would become due. C was not notified of this agreement 
until shortly before the month elapsed. In the meantime B had discovered that 
the goods sold him by A were not as warranted because of certain latent defects, 
and B, pursuant to his legal rights, promptly returned the goods to A. C’s claim 
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against A thereafter became due and unpaid. 
brought suit against B to recover $2,000. 

(a) What judgment? 

(b) Would your answer be different if, prior to the time when C learned 
of B’s promise, A and B had mutually agreed to cancel that part of their transaction 
which provided for payment of $2,000 to C and B had paid A the money, the goods 
sold by A not being defective in any particular? " 


C, having learned of B’s promise, 


Answer: (a) C cannot recover. Most United States courts allow a cred- 
itor beneficiary a direct action at law against the promisor (B), Lawrence v. Fox, 
24 N. Y. 268, though Conn., Del., Mass., and Mich. are committed against the doc- 
trine, but the rights of a creditor beneficiary as distinguished from a ‘“‘sole bene- 
ficiary’’ are derivatory and a defense which the promisor (B) has against the 
promisee (A) is good against the creditor beneficiary (C). Here B had a good 
defense of breach of warranty against A, which was also good against C, and 
inasmuch as the goods were returned with no objection forthcoming from A, the 
contract was at an end, and B was under no liability to A or C. Clay v. Woodrum, 
45 Kan. 116, 25 Pac. 619. 


(b) In the second case the fact that C’s rights are derivatory makes it 
possible to destroy them without his consent by an agreement between promisee 
and promisor to rescind. ‘C cannot object if the rescission was for good consideration 
unless the debtor is insolvent. Here the transaction amounts to a rescission for ade- 
quate consideration. C still has his action against A who is in a good position to 
pay, apparently. C has no reason to complain and cannot recover from B. Hartman 
v. Pistorius, 248 Ill. 568, 94 N. E. 131. The knowledge of the promise by the 
beneficiary thereto should make no difference. (Williston Sec. 397.) 


2. Question: A, a contractor, contracted with B for the construction of a 
building. A as principal and C and D as sureties executed a bond to B in a sum 
equal to the contract price, reciting that it was “for the use of said B and also for 
the use of all persons who may perform any work or labor, or furnish any skill, 
tools, machinery or materials under, or for the purpose of, the contract hereinafter 
mentioned.’’ The bond was conditioned to be void ‘if said contractor shall and 
does pay, as they become due, all just claims for work and labor performed, and 
all tools, machinery, skill and materials furnished for the completion of said 
contract, in accordance with its terms, and shall save the obligee named in this 
bond harmless from all costs and charges that may accrue on account of the doing 
of the work specified in said contract.” 


A material man furnished material to be used in the building. He brought 
an action against A, C and D on the bond, not having been able to collect the price 
of his material. The material man was not a party to the contract nor a party to 
the bond. The building was subject to the rights of lien in the plaintiff under the 
statute. Could the material man bring suit in his own name against the principal 
and sureties on the bond? 


Answer: By the majority rule, yes. This rule holds that a person may 
maintain an action on a promise made for his benefit although not a party to the 
contract, if, in general, he has some legal or equitable interest in its performance 
(is not merely incidentally benefited) and if he is a party to the consideration or 
the contract was entered into for his benefit. The question here would be whether 
this contract was entered into for the plaintiff’s benefit. 
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The person benefited need not be given if he is otherwise sufficiently de- 
scribed or designated. Bacon v. Davis, 9 Cal. A 83, 98 Pac. 71. He may be one of 
a designated class of persons. Benton v. Larkin, 36 Kan. 246; 13 Pac. 398. But 
the fulfilment of the promise by the contractor operates to discharge the liability 
of the owner B whose building would be liable to satisfy the liens given by law to 
workmen and materialmen. It cannot therefore be inferred from this alone that the 
promisee obtained the promise in order to benefit these persons. However, the 
materialmen were expressly mentioned so it can be said that this was a contract for 
“their benefit.”” (It has been said that it is immaterial whether the materialmen 
can or cannot obtain valid liens. Ochs v. Carnahan Co., 80 N. E. 163, 42 Ind. App. 
157.) 


In most states the above rules apply as well to covenants or promises under 
seal as to simple contracts. (Central Trust Co. v. Berwind White Coal Co., 95 Fed. 
391) but in some states, in the absence of statute the contrary is held because 
assumpsit will not lie on a contract under seal, and assumpsit is the form of action 
for a suit by a third party beneficiary. Williston Sec. 372. 


In bringing his suit the plaintiff should join B. 


3. Question: The M Corporation (plaintiff) made a contract with C, a boxer, 
(defendant) on Jan. 13, 1931, which provided: “‘C agrees he will box in his next 
contest (which contest shall be with the winner of the proposed A vs. B contest 
or if it is drawn then with A, and shall be deemed to be a contest for the heavy- 
weight championship title; provided, however, that if M Corporation is unable to 
get A or B to box as they have agreed, then M shall be without further liability to 
C) exclusively under the auspices of M Corporation, not later than Sept. 30, 1931. 
C shall not, pending this bout, render services as a boxer in any major contest 
without permission of M Corporation. If in any contest engaged in by C before 
Sept. 30, 1931, he shall lose the same, M shall at its option be without further 
liability under the terms of this agreement to C.”’ C was to get 12% per cent of 
the gate receipts, M to have motion picture rights, ete. 


Without permission of M, C made a contract to box D in what was admit- 
tedly a major bout before Sept. 30. The A vs. B bout had not yet taken place. The 
M Corporation sues in April for a preliminary injunction to restrain C from carrying 
out this contract to box D. Can it be granted? 


Answer: Yes. The defendant’s services were unique and extraordinary. 
A negative covenant in a contract for such personal services is enforceable by in- 
junction where damages for a breach are incapable of ascertainment. Williston 
Sec. 1450. The contract is not without consideration as the promise to employ 
defendant C to enable him to earn the compensation agreed upon is implied with 
the same force as if expressly stated, and the fact that this is conditioned upon the 
consent of the winner of the A vs. B bout does not show any failure of consideration 
for defendant’s promise. Gulton v. Marcus, 165 Mass. 335; 43 N. E. 125. The 
court can within its discretion issue such a preliminary injunction in such a case. 
Madison Square Garden Corp. v. Carnera, 52 D. (2d) 47. 


4. Question: On February 5, 1932, D entered into a written agreement with 
P whereby P undertook to drill a well on D’s property for the sum of $5,000 and 
to complete the well by April 15, 1932. Before entering into the contract, P had 
made test borings and had satisfied himself as to the character of the subsurface. 
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After two days of drilling P struck hard rock. He then called off his men, removed 
his equipment and on Feb. 17, 1932, told D that the project had proved unprofitable 
and that he would not continue. After a month, during which no work was done, 
D went to P and told P that he would take over the risk of the enterprise and 
would pay P $100 for each day required to drill the well, as compensation for labor, 
for the use of P’s equipment and for P’s services in supervising the work, provided 
P would furnish certain special equipment designed to cut through hard rock and 
would work every day until the well was completed. P said this would be satisfac- 
tory. 

The work was continued by P and completed in another 58 days. D having failed 
to pay, P sued to recover $6,000. D contended he had never become obligated to 
pay $100 a day and set up a claim for damages for the month’s delay based on an 
alleged breach of contract by P. What should be the outcome of the suit? 


Answer: P should recover $5,800. Whether or not the discovery of rock 
beneath the surface was so unexpected and presented such an unsurmountable 
obstacle as to vitiate the contract, the parties treated the contract as at an end 
and proceeded to make a new one. 


As a general rule a promise to do that which the promisor is already bound 
to do by a valid contract cannot constitute consideration for a promise by the op- 
posite party to pay him more for the work. Some courts have upheld such contracts, 
however, on the ground that a contractor has a right to perform or pay damages 
(Bishop v. Busse, 69 Ill. 403) or on the ground that a mutual rescission is shown 
by the transaction (Osborne v. O’Reilly, 42 N. J. Eq. 467, 9 A. 209). Other courts 
will find consideration if the contractor encountered unforeseen and substantial diffi- 
culties (Linz v. Schuck, 106 Md. 220, 67 A. 286 Ill. L. R. A. N. S. 789). These 
rules have been justly criticized. 


But the furnishing of extra material or labor or the doing of extra work 
by the contractor is a sufficient consideration for the owner’s agreement to pay 
additional compensation. Here new tools and more continuous work were agreed 
upon. Gorton v. Moeller, 151 Ia. 729, 130 N. W. 910. Under the circumstances a 
new agreement took place and superseded the old. D cannot claim any damages 
under the old contract. A few decisions would give P recovery for his first two 
days’ work on a quantum meruit basis, on the ground that D was benefited thereby. 


A contract in writing, but not required to be so by the statute of frauds, 
may be dissolved or varied by a new oral contract. If the latter agreement is made 
after the breach of the former, it is immaterial whether the original bargain was 
or was not made in writing. The latter agreement is an accord, and if the parties 
so intended will operate at once without performance to discharge the liability for 
breach of the original contract. (Williston Sec. 1828). 


5. Question: In 1917 P, a corporation owning mahogany forests in the Phil- 
ippines, entered into a contract with B to sell and ship to him at New York “‘as soon 
as transportation could be obtained’’ 1,000,000 feet of lumber at a price named in 
the contract, which B should pay for upon delivery. Lumber as specified in the con- 
tract was then ready for shipment in the Philippines, but the United States entered 
the world war and the government prohibited the use of shipping except for war 
purposes. Late in 1918 hostilities ceased and by May first transportation of the 
lumber became possible, and B thereupon demanded of P to fulfill the contract. P 
refused to comply. 
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P had long since sold and delivered in the Philippines the lumber on hand 
when the contract was executed but still had lumber available for fulfilling the con- 
tract. The market price of the lumber when demand was made was 1% times the 
contract price. 

B sues, alleging and the defendant admitting that transportation of the 
lumber could not be obtained from the date of the contract until the time the de- 
mand was made. B prayed judgment for the difference between the market price 
at the time of demand and the contract. Can B recover? 


Answer: No. The contract contemplated the delivery should be made 
within a reasonable time, it being a business and not a speculative contract. When, 
without the fault of either party, it appeared by reason of the war that delivery 
could not be made within a reasonable time, the contract was at an end. 


If the contract was still in existence when the United States entered the 
war, it became frustrated at once when the government prohibited shipping for 
purposes other than the war for this prevented the fulfilment of the contract for 
an indefinite period. Black and Gates v. Negros, Philippine Lumber Co., Wyo. 


6. Question: George A employs Robert B to build a garage and do some land- 
scaping for him for $1,000.00 to be paid when the work is completed. Owing to hard 
times and B’s lack of employment, the price is low. B dies when the work is just half 
finished. A is unable to get another competent person to finish the work for less 
than $800.00. B’s administrator sues for $500.00. A defends, contending that B’s 
administrator should get nothing. or at the most only $200.00 which would make the 
work cost A $1,000 as agreed. What result? 


Answer: Since there is no fault on either side, the loss due to impossibility 
or frustration must lie where it falls. Neither party can be compelled to pay for 
the other’s disappointed expectations, but the recovery is not limited to $200.00 
since such a limitation would in effect impose a duty to make compensation for 
B’s non-performance. Restatement of Contracts, Section 468, Illustration 8. 


7. Question: Smith, who owned a saw mill, sent Jones, who owned a tract 
of timber, a contract calling for four thousand poles of specified length to be 
delivered at Smith’s mill. Jones signed the contract after adding the words ‘“‘more 
or less.”’ It had been Jones’ habit to always use these words because the logs were 
floated down a river and some might be lost. These words had been used by Smith 
and Jones in a similar contract the year before. Smith, on the return of the con- 
tract, signed it after striking out the words ‘“‘or less.’’ Logs advanced sharply in 
price and Jones refused to deliver, contending that the terms of his offer had been 
materially altered before acceptance. Smith contends that the change was immaterial 
because ‘“‘more or less’’ would be implied by the customs of the trade even though 
they were not set out in the contract. ’ 


Answer: There was no more than a series of offers. Sterling v. Watson, 
etc. Co. (Mich) 159 NW 381. An acceptance to be effectual must be identical with 
the offer and unconditional. There is no contract where the acceptance varies from 
the offer as to quantity. 

If nothing had been said about the phrase “more or less’ it would have been 
implied as a ‘usage or custom of trade,” but it is apparent from the actions of the 
parties that they came to no agreement on this material point. There was no 
contract. 
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